ARGUMENT 

I. The Superior Court erred in finding that Goldilocks trespassed on the Brown Bears’ property. 
The Superior Court erred in finding that Goldilocks trespassed on the Brown Bears’ property. Goldilocks was not trespassing because she had implied consent to enter the Brown Bears’ cabin.  
“Trespass is an unauthorized intrusion or invasion of another’s land. . . .  Trespass liability may result from an actor’s intentional, negligent, or ultrahazardous conduct.”  Parks Hiway Ent., LLC v. CEM Leasing, Inc., 995 P.2d 657, 664 (Alaska 2000) (citation omitted).  Once a trespass is established, the burden of proof is on the trespasser to show that it was not willful.  Alaska Placer Co. v. Lee, 553 P.2d 54, 58 (Alaska 1976).    

Goldlilocks thought the Brown Bears’ cabin was a public commercial boarding house.  Although her actual intent is not a legal defense, her actual intent reinforces her argument that she had consent to enter the cabin.  The “WELCOME” mat was out in front of the door, the door was open, the food was on the table and there were many beds and chairs in the cabin.  These facts point to the conclusion that the Brown Bears were prepared for and awaiting the arrival of numerous persons.  In addition they support Goldilocks’ belief that this was boarding house and there was no reason for her not to enter.  At a minimum, the Brown Bears had left the cabin in a state that made it appear ready and open for an “open house.”  No evidence points to any indications the cabin was closed, off-limits to outsiders, or limited in the types of persons who would be admitted.  There is no evidence to support a finding that Goldilocks’ entry was wrongful.  The Supreme Court should reverse this finding.  

II. The Superior Court erred in finding that Goldilocks had intentionally inflicted emotional distress on Baby Bear.
Goldilocks did not intentionally inflict emotional distress on Baby Bear. 

In Richardson v. Fairbanks North Star Borough, 705 P.2d 454, 456 (Alaska 1985), the Supreme Court recognized a cause of action of intentional or reckless killing of a pet animal.  For a claim of intentional infliction of emotional distress, “the trial court must ‘make a threshold determination whether the severity of the emotional distress and the conduct of the offending party warrant a claim of intentional infliction of emotional distress.’  The challenged conduct must have been ‘so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community.’”  Id.
First, as discussed above, Goldilocks was not trespassing on the Brown Bears’ property.  Thus, she should not be held liable for trespass.  Second, even if Goldilocks is found to have trespassed, Baby Bear’s injury did not rise to the level of severity of being killed.  Thus, the cause of action for an intentional infliction of emotional distress case regarding harm to an animal does not exist.  Moreover, Goldilocks’ conduct cannot be considered “so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community.”  All she did was enter through an open door that appeared to welcome her presence and sit down on a couch awaiting the proprietor’s assistance. (Contrast with Mitchell v. Heinrichs, 27 P.3d 309, 312 (Alaska 2001) (affirming that landowner’s conduct in fatally shooting dog on her property did not support a case of intentional infliction of emotional distress)).     

III. The Superior Court’s damage award against Goldilocks was improper. 
The $40,000 damage award to the Three Brown Bears was excessive.  As discussed above under Sections I and II, Goldilocks did not trespass and did not intentionally inflict emotional distress on Baby Bear.  Therefore, the damage award was improper.  However, if Goldilocks is liable for trespass, the damage award is excessive.  


Plaintiff may recover nominal damages when the trespass is intentional even in the absence of actual damages.  Brown Jug, Inc. v. Int'l Bhd. of Teamsters, 688 P.2d 932, 938 (Alaska 1984) (citing Restatement of Torts § 164 (1965)).  Thus, the Superior Court should have awarded no more than nominal damages to the Brown Bears.  An award of $40,000 is well beyond nominal.  As such, the Supreme Court should reverse the damage award amount.   
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