
In the Supreme Court of the State of Alaska 

Mark D. Anderson,

                                   Petitioner, 

 v.	 

State of Alaska,

                                   Respondent. 

) 

) Supreme Court No. S-15775

Order 

Order No. 94 – April 29, 2016 

)

) 

) 

) 
)
) 
) 

Trial Court Case No. 3PA-07-02136CR 

Court of Appeals No. A-10776 

Before:  Stowers, Chief Justice, Fabe and Maassen, Justices 
[Winfree and Bolger, Justices, not participating] 

IT IS ORDERED: 

The Petition for Hearing, filed on December 26, 2014 and granted on 

March 13, 2015, is DISMISSED as improvidently granted. 

Mark D. Anderson was convicted of  ten counts  of  sexual abuse of a minor 

based on evidence involving three different victims.  At trial, each of  the victims testified 

to multiple acts of abuse over a number of months and in various locations.  The trial 

court  failed to issue  a  factual  unanimity instruction to the  jury, and the defense did not 

request this instruction at trial.1   The jury convicted Anderson  on  ten counts and 

acquitted him on one count, Count I. 

Anderson challenged his convictions on Counts  II, III, and VI-IX based on 

Anderson v. State, 289 P.3d 1, 4 (Alaska App. 2012) (Anderson I).  This 

instruction would have required the jury to agree on the specific act that formed the 

factual basis for each conviction. 
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the trial court’s failure to issue a factual unanimity instruction.2   In Anderson I, the court 

of appeals agreed that the trial court’s failure to issue a jury instruction regarding factual 

unanimity was error, but since Anderson had not objected at trial, the court of appeals 

reviewed the mistake for plain error.3   The court of appeals determined that the trial 

court’s error was harmless beyond a reasonable doubt. 4 The court of appeals affirmed 

Anderson’s convictions for the counts in question.5 

Anderson petitioned this court for review, and we granted Anderson’s first 

petition.6    We remanded his case to the court of appeals 

to allow the parties to provide supplemental briefing on and 
decide (a) whether Anderson’s attorney’s failure to object to 
the factual-unanimity instruction was based on a tactical 
decision, and (b) whether the trial court’s failure to provide 
the instruction was harmless beyond a reasonable doubt 

[ ]7 8under either the Covington II  approach or the Neder[ ]  

[ ]approach. 9

On remand, the court of appeals affirmed Anderson’s convictions and the analysis it used 

in Anderson I.10   Anderson then filed a second petition challenging the approach the 

2 Id. at 6.
 

3 Id. at 4.
 

4 Id. at 8.
 

5 Id. at 11.
 

6 Anderson v. State, No. S-14976 (Alaska Supreme Court Order, Mar. 18, 2013).
 

7 State v. Covington, 711 P.2d 1183 (Alaska App. 1985) (Covington II).
 

8 Neder v. United States, 527 U.S. 1 (1999).
 

9 Anderson v. State, No. S-14976 (Alaska Supreme Court Order, Mar. 18, 2013).
 

10 Anderson v. State, 337 P.3d 534, 544 (Alaska App. 2014) (Anderson II).
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court of appeals used to determine whether the factual-unanimity error — a 

constitutional error — was harmless beyond a reasonable doubt under the prejudice 

prong of the plain error analysis set forth in Adams v. State.11   We granted that petition 

and requested additional briefing from both parties.12 

The United States Supreme Court has used both a “guilt-based” approach 

and an “effect-on-the-jury” approach13 to determine whether a federal constitutional error 

is harmless beyond a reasonable doubt.14   The “guilt-based” approach is an 

outcome-oriented approach under which a court reviews the evidence not affected by the 

error to determine whether, in a hypothetical trial without the error, the jury would 

11 In Adams we held that 

[e]stablishing plain error under Criminal Rule 47(b) requires the following: 
(1) there must be error, and the error must not have been the result of an 
intelligent waiver or a tactical decision not to object; (2) the error must be 
obvious, meaning that it should have been apparent to any competent judge 
or lawyer; (3) the error must affect substantial rights, meaning that it must 
pertain to the fundamental fairness of the proceeding; and (4) the error 
must be prejudicial. A constitutional violation will always affect 
substantial rights and will be prejudicial unless the State proves that it was 
harmless beyond a reasonable doubt. An error that is not constitutional in 
nature will be prejudicial if the defendant proves that there is a reasonable 
probability that it affected the outcome of the proceeding. 

Adams v. State, 261 P.3d 758, 773 (Alaska 2011). 

12 Anderson v. State, No. S-15775 (Alaska Supreme Court Order, Mar. 13, 2015). 

13 Many commentators alternatively refer to this approach as an “error-based” or an 

“effect-on-the-verdict” approach.  See, e.g., Jason M. Solomon, Causing Constitutional 

Harm: How Tort Law Can Help Determine Harmless Error in Criminal Trials, 99 NW. 

U. L. REV. 1053, 1062 n.44 (2005). 

14 Id. at 1062; see also Charles S. Chapel, The Irony of Harmless Error, 51 OKLA. 

L. REV. 501, 521-29 (1998). 
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nonetheless have convicted the defendant.15   In contrast the “effect-on-the-jury” 

approach is a process-oriented standard under which the court asks if the error was a 

substantial factor in the jury’s verdict in the actual trial that took place.16   In the words 

of another commentator, “The effect-on-the-jury approach asks the historical question 

whether the error was a substantial factor in the jury’s verdict, whereas the guilt-based 

approach asks the counterfactual question whether the defendant would have been 

convicted in a hypothetical trial absent the error.”17   Under a guilt-based approach the 

error itself should not play a role in the court’s analysis, and a reviewing court should 

simply weigh the evidence that was not impacted by the error.18   Under an 

effect-on-the-jury approach, however, a reviewing court must “evaluate the relationship 

of the error to the untainted evidence.”19 

Both Anderson and the State agree that Alaska should — and does — use 

an effect-on-the-jury approach.  In addition to the statements both parties made in their 

briefs, Anderson’s counsel explained at oral argument that the parties “agree that this 

court has adopted the effect-on-the-jury approach to evaluating whether an error is 

harmless.  We agree on the basic principles underlying that approach in evaluating the 

harm from factual concurrence errors.”  And the State conceded that both sides “seem 

to agree on the starting point.  The State is not arguing . . . [for the application of] a guilt

15 Solomon, supra note 13, at 1062.
 

16 Id.
 

17 The Supreme Court, 2005 Term: Leading Cases, 7. Sixth Amendment — Blakely
 

Violations — Harmless Error Review, 120 HARV. L. REV. 192, 193 (2006) (internal 

citations omitted); see also WAYNE R. LAFAVE ET AL., 7 CRIM. PROC. § 27.6(e) (4th ed. 

2015). 

18 The Supreme Court, 2005 Term: Leading Cases, supra note 17, at 202. 

19 Id. 
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based approach.  We are not suggesting that this court simply look at all the evidence and 

decide whether the jury reached the right result . . . .  Instead, Alaska follows the 

effect-on-the-verdict approach.” 

We agree that the proper standard for deciding whether a constitutional 

error is harmless beyond a reasonable doubt under the prejudice prong of the plain error 

test set forth in Adams20  is the effect-on-the-jury approach.  We are not persuaded that 

the court of appeals erred in its decision on remand.  Therefore, we DISMISS 

Anderson’s Petition for Hearing as improvidently granted. 

Entered at the direction of the court. 

Clerk of the Appellate Courts

         /s/ 

Marilyn May 

cc:	 Supreme Court Justices 
Judge Vanessa White 
Trial Court Appeals Clerk 
Publishers 

Distribution: 

Diane L. Wendlandt Renee McFarland
 
Office of Criminal Appeals Public Defender Agency
 
310 K St Ste 308 900 W 5th Ave Ste 200
 
Anchorage, AK 99501 Anchorage, AK 99501
 

20 Adams v. State, 261 P.3d 758, 773 (Alaska 2011). 
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