27.06B
SPECIAL BENEFITS

If you find that the property owner is entitled to severance damages, you must then determine whether the owner received special benefits as a result of the proposed project.

To do this, you must determine whether the property not taken received any benefits as a result of the proposed project that were not shared by the community at large.

If so, you must determine the amount that these special benefits increased the fair market value of the property not taken.  The amount of special benefits can be used to reduce severance damages but not to reduce the fair market value of the property taken.

Use Note

This instruction should be given when in response to a claim of severance damages, there is a claim of offsetting special benefits.  If there is no evidence or claim of severance damages, it is inappropriate to give a special benefits instruction.

Comment

AS 09.55.310(a)(3) specifically requires the master or jury to consider "how much the portion not sought to be condemned and each estate or interest in it will be benefited, if at all by the construction of the improvements proposed by plaintiff. . . ."  These benefits are only used to offset severance damages and not the value of the part taken.  AS 09.55.310(a)(3); Vezey v. State, 796 P.2d 327, 335 (1990); Dash v. State, 491 P.2d 1069, 1072 n.6 (Alaska 1971).

The type of benefits to be used to offset severance damages are referred to as "special benefits." State v. Lewis, 785 P.2d 24.27 (Alaska 1990).  General benefits are not to be considered. Id., at 27 n.5.   The definition of a special benefit in the second paragraph of this instruction is not based on specific Alaska case authority.

Exactly what is a special benefit that can be considered, as opposed to a general benefit is a fertile area for dispute.  In Vezey v. State. 796 P.2d 327, 335 (1990), the court held that vacation of an old right-of-way was not a special benefit which would reduce severance damages because it did not flow from the project itself.  Instead, it was a separate decision by the state to vacate the right-of-way.  No Alaska case articulates clearly when benefits that do "flow" from a project are special rather than general.

Any special benefit that does flow from the project, however, can only be offset against the precise property interest for which severance damages were awarded.  Hammer v. State, 550 P.2d 820. 828 (Alaska 1970).  As the court stated:

The benefit must accrue to the precise property interest affected: if, for example, the value of the loan were to be considered a benefit here, it could not be used to offset the damages done from the taking of the leasehold. . . .  The loan did not offset the loss of profits Kito suffered from the five month business interruption chargeable to the State.

Id.
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