27.01
LEGAL RIGHT TO TAKE – JUST COMPENSATION

The [name of government authority] has a legal right to take property from its owner.  In this case, it is undisputed that [name of government authority] took the following property: [describe property].  You must decide how much [name of government authority] must pay as just compensation for taking this property.

Use Note

This instruction should introduce all eminent domain cases in which a declaration of taking has been filed, regardless of the characteristics or kind of property.  It may also be used in traditional condemnation actions (i.e., "slow takes") in which the authority and necessity for the taking are not at issue.  If authority and necessity are at issue, the first sentence of the instruction must be modified.

Comment

One purpose of this instruction is to explain to the jury that the question of why property was taken or whether it was an appropriate taking is not for it to decide.  See, e.g., ARCO Pipeline Co. v. 3.60 Acres, 539 P.2d 64 (Alaska 1975).  The question for the jury is only just compensation under art. I, § 18 of the Alaska Constitution.

It is assumed that a taking is done in accordance with the project plans that provide the basis for the taking.  Grant v. State, 560 P.2d 1236, 1239 (Alaska 1977).  A change in the project after the date of taking may give rise to another taking.  Id.

Although the state is not required to abide by its construction plans, parties to condemnation proceedings are entitled to rely upon them.  When the plans are not implemented, any further interference with the condemnee's property may constitute a second taking requiring a payment of just compensation.  Alsop v. State, 586 P.2d 1236, 1240 (Alaska 1978).  Compare State v. Lewis, 785 P.2d 24, 28 (Alaska 1990) (owner's reliance must be objectively reasonable, based on the document prepared to resolve the original condemnation action).
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