24.12B	LIABILITY FOR RESTITUTION AND MEASURE OF RESTITUTION DAMAGES TO DEFAULTING PLAINTIFF








Even though the plaintiff breached the contract with the defendant, the plaintiff may be entitled to restitution damages.  In order to find that the plaintiff is entitled to such restitution, you must find that it is more likely true than not true that:





(1)	the plaintiff conferred a benefit on the defendant; and





(2)	the value of this benefit exceeded the loss suffered by the defendant as a result of the plaintiff's breach.    I will tell you in a moment how to determine the defendant's loss.





		If you find that the plaintiff is entitled to restitution damages, you may award the plaintiff the amount by which the benefit conferred exceeds the loss suffered.  However, you may not award restitution damages in an amount greater than the amount the plaintiff would have received under the contract if the plaintiff had fully performed the contract.








Use Note





This instruction should be given when a defaulting party to a construction contract or to a contract for the sale of land seeks restitution damages.  For restitution remedies available in a Uniform Commercial Code case, see AS 45.02.718 (b)�(d).





This instruction should be followed by Article 24.09A (Damages for Breach of Contract) to determine the amount of the defendant's loss.
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