24.09A	DAMAGES FOR BREACH OF CONTRACT








If you find in favor of the plaintiff, you must then decide how much money, if any, would fairly compensate the plaintiff for the defendant's failure to keep (his) (her) (its) promise.  In order to fairly compensate the plaintiff, your award should put the plaintiff in the same position that the plaintiff would have been in if the defendant had kept (his) (her) (its) promise.





To make an award for any loss claimed by the plaintiff, you must find that:





(1)	the plaintiff has shown the amount of the loss with reasonable certainty; and





(2)	when the promise was made, the defendant had reason to foresee that the loss would be a probable result if defendant failed to keep the promise.  A defendant has reason to foresee that a loss would be a probable result if either (a) the loss follows in the ordinary course of events from a failure to keep the promise, or (b) the loss follows from special circumstances which the defendant had reason to know about when the promise was made.





[Now I will explain to you how to measure damages requested by the plaintiff so that the plaintiff will be in the same position that the plaintiff would have been in if the defendant had kept (his) (her) (its) promise:  [insert proper measure of damages].]


Use Note





Paragraph 2(a) instructs on that loss which results from a breach in the ordinary course of events and is foreseeable as the probable result of the breach.  Such losses are sometimes referred to as "general" damages.  Paragraph 2(b) instructs on that loss which is foreseeable by the party in breach because of special circumstances that the breaching party had reason to know when the contract was made.  Such losses are sometimes referred to as "special" damages.  Restatement (Second) of Contracts § 351 comment b (1981).





This damage instruction is intended to apply to expectation damages.  In most cases, it will be appropriate to give additional instructions telling the jury how to calculate the specific items of the loss of expectation interest.  If so, the final bracketed paragraph should be used and the additional instructions would then follow.  See Comment below.  In the event the plaintiff is seeking reliance damages or restitution, other instructions will need to be used.  For instructions on the restitution remedy for a defaulting plaintiff, see Articles 24.12A and 24.12B.





For remedies available in a Uniform Commercial Code case, see AS 45.02.701�.725.





Comment





Purpose of Contract Damages





The remedies available for breach of contract are intended to protect one or more of the following interests: (1) expectation interest—which is the interest in having the benefit of the bargain by being put in as good a position as the party would have been in had the contract been performed; (2) reliance interest�which is the interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position as the party would have been had the contract not been made; or (3) restitution interest--which is the interest in having restored to the party any benefit that the party has conferred on the other party.  Restatement (Second) of Contracts § 344 (1981); Murray E. Gildersleeve Logging Co. v. Northern Timber Corp, 670 P.2d 372, 377 (Alaska 1983)(recognizing expectation interest).





The judicial remedies available for protection of these various interests include a judgment or order: (1) awarding a sum of money due under� the contract or as damages; (2) requiring specific performance of a contract or enjoining its non�performance; (3) requiring restoration of a specific thing to prevent unjust enrichment; (4) awarding a sum of money to prevent unjust enrichment; (5) declaring the rights of the parties; and (6) enforcing an arbitration award.  Restatement (Second) of Contracts § 345 (1981).





Measures of Contract Damages





The jury's determination of the amount of general damages requires it to use a specific measure or calculation to award damages.  The choice of the proper measure of damages for the type of contract breached is a question of law.  In most situations, courts find it convenient to measure the direct loss that plaintiff has sustained as a result of the breach in terms of market value.  Charles T. McCormick, Handbook on the Law of Damages §§ 44, 45 (1935); 5 Arthur L. Corbin, Corbin on Contracts § 1004 (1964).





As a general rule in contract actions, the date of breach affords the most appropriate time for valuing damages; however, this is not a rule to be applied inflexibly when it undermines the remedial goals of a damage award.  Anchorage Asphalt Paving Co. v. Lewis, 629 P.2d 65, 68 (Alaska 1981).





The goal of contract damages is to place the non�breaching party in as good a position as if the contract had been fully performed.  Alyeska Pipeline Serv. Co. v. H.C. Price Co., 694 P.2d 782, 787 (Alaska 1985); Guard v. P&R Enter., Inc., 631 P.2d 1068, 1071 (Alaska 1981); McBain v. Pratt, 514 P.2d 823, 828 (Alaska 1973); Green v. Koslosky, 384 P.2d 951, 952 (Alaska 1963).  Contract damages which are based on the injured party's expectation interest are intended to give the party the benefit of the party's bargain by awarding the party a sum of money that will, to the extent possible, put the party in as good a position as the party would have been in had the contract been performed.  § 347 comment a.  The general measure of such damages is (1) the loss in the value to the party of the other party's performance caused by its failure or deficiency, plus (2) any other loss, including incidental or consequential loss, caused by the breach, minus (3) any cost or other loss that the other party has avoided by not having to perform.  Restatement (Second) of Contracts § 347 (1981).





Another way to measure loss of value may be to calculate rental value.  If the breach delays the use of property and the loss in value to the injured party is not proved with reasonable certainty, the party may recover damages based upon the rental value of the property or an amount which reflects reasonable interest based on the total value of the property.  See Restatement (Second) of Contracts § 348(1) (1981).





Yet another way to calculate loss of value if the breach results in defective or unfinished construction and the loss in value to the injured party is not proved with reasonable certainty, is to calculate either the diminution in the market value of the property caused by the breach; or the reasonable cost of completing the performance; or the reasonable cost of remedying the defects if that cost is not clearly disproportionate to the probable loss in value.  Restatement (Second) of Contracts § 348(2) (1981); Lewis v. Anchorage Asphalt Paving Co., 535 P.2d 1188, 1200 n.31 (Alaska 1975); Davis v. McCall, 568 P.2d 956, 959 (Alaska 1977).





A fourth way to measure loss of value arises if the breach is of a promise conditioned on a fortuitous event and it is uncertain whether the event would have occurred had there been no breach.  In that case, the injured party may recover damages based on the value of the conditional right at the time of the breach.  Restatement (Second) of Contracts § 348(3) (1981); see Van Gulik v. Resource Dev. Council for Alaska, Inc., 695 P.2d 1071, 1073 (Alaska 1985) (the proper measure of a lottery winner's entitlement to damages will be based on the value of the conditional right at the time of the breach, citing Restatement § 348 (3)).





Finally, the injured party may seek damages based upon the party's reliance interest.  Such damages are calculated by including expenditures made in preparation for performance or in performance, less any loss that the party in breach can prove with reasonable certainty that the injured party would have suffered had the contract been performed.  Restatement (Second) of Contracts § 349 (1981).





Where there are alternative methods of determining the amount of damages, the jury should be instructed on the method which is least expensive to the breaching party.  Murray E. Gildersleeve Logging Co. v. Northern Timber Cory., 670 P.2d 372, 381 (Alaska 1983).





Foreseeabilitv





Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made.  Restatement (Second) of Contracts § 351(1) (1981).  Loss may be foreseeable as a probable result of a breach because it follows from the breach either in the ordinary course of events or as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know.  § 351(2); see also Native Alaska Reclamation & Pest Control, Inc. v. United Bank of Alaska, 685 P.2d 1211, 1219�20 (Alaska 1984) (relying on Restatement § 351).  The court may also limit damages for a foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.  § 351 (3).





Where a jury has found breach of contract by one party, the nondefaulting party's recovery for losses resulting from the breach is limited by the rules set forth in the English case of Hadley v. Baxendale, 9 Exch. 341, 156 Eng. Rep. 145 (1845), adopted by Restatement (Second) of Contracts § 347 (1981).  The Alaska Supreme Court stated in Arctic Contractors, Inc. v. State, 564 P.2d 30, 44-45 (Alaska 1977):





[C]ompensation is given only for those injuries that the defendant had reason to foresee as a probable result of his breach when the contract was made.  If the injury is one that follows the breach in the usual course of events, there is sufficient reason for the defendant to foresee it; otherwise, it must be shown specifically that the defendant had reason to know the facts and to foresee the injury.





See also Skagway City School Bd. v. Davis, 543 P.2d 218, 226 (Alaska 1975.)





The Alaska Supreme Court has stated that the Hadley rule has the advantage of making awards of contract damages predictable and limited in amount.  Skagway City School Bd., 543 P.2d at 227 (action by school superintendent for damages due to breach of an employment contract).  The court, citing Danzig, Hadley v. Baxendale: A Study in the Industrialization of the Law, 4 J. Legal Studies 249, 277 (1975), suggested the endurance of the rule could be explained in part in terms of economic utility: "It is thought that by rendering contract damages more readily predictable, persons are encouraged to enter into various transactions with less apprehension that would be true if damages were allowed for relatively remote forms of injury." Skagway City School Bd., 543 P.2d at 227.





If the plaintiff's loss is the usual consequence of a breach of a class of similar contracts, and particularly if the claim for damages is based upon a regular formula, then actual contemplation of the parties need not be shown.  C. McCormick. Handbook on the Law of Damages § 138 (1935).  The plaintiff recovers for loss that a general model of a similarly situated plaintiff would have sustained.





Certainty





Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.  Restatement (Second) of Contracts § 352 (1981).  Regardless of the measure of general damages deemed proper by the court, the plaintiff bears the burden of proving facts which afford a sufficient basis for a jury to calculate, with reasonable certainty, the amount of loss caused by the defendant's breach.  In City of Whittier v. Whittier Fuel and Marine Corp. , 577 P.2d 216, 225 (Alaska 1978), the Alaska Supreme Court approved this jury instruction:





In all such cases where a party to an action asks for monetary damages, the burden is upon that party to show that he has been injured, and also, with reasonable certainty and by the best measure that can be used under the circumstances, the amount of the compensatory damages which he claims.  The plaintiff must prove his damages by a preponderance of the evidence.





Id. at 224 n.9.  However, the court acknowledged its earlier statement in Dowling Supply & Equip. v. City of Anchorage, 490 P.2d 907 (Alaska 1971), that the rule barring recovery of uncertain damages is generally directed against uncertainty with respect to cause and not uncertainty with respect to amount of damages.  Where the plaintiff can show that an actual loss resulted from breach of contract, he should be required to introduce "some competent evidence" of his damages, but should not be held to proving the exact amount of damages.  Id. at 224 n.30 (citing 490 P.2d 909); see also City of Palmer v. Anderson, 603 P.2d 495, 500 (Alaska 1979).
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