24.08G	AFFIRMATIVE DEFENSE — WAIVER BY ELECTION








The defendant claims that defendant's failure to keep (his) (her) (its) promise was excused because plaintiff waived defendant's performance.  





There are two kinds of waiver.  Waiver can be expressed in words or implied by conduct.  An implied waiver occurs when the plaintiff's conduct (a) indicates an intention to waive the right, or (b) is inconsistent with any intention other than to waive the right, or (c) prejudiced the defendant because plaintiff neglected to insist on the right. 





Defendant's failure to keep the promise is excused for this reason if it is more likely true than not true:





(1)	that the plaintiff knew that (he) (she) (it) had a right, under the contract, to require the defendant to perform [this non-material condition]; and 





(2)	that the plaintiff freely and intentionally waived that right.  





If you decide that both of these things are more likely true than not true, the defendant is excused for (his) (her) (its) failure to perform [insert condition] and you must return a verdict for the defendant.





Otherwise, the defendant is not excused [for this reason]. 





Use Note





The bracketed phrase “[this non�material condition]" should be included in the instruction if the agreement between the parties expressly makes the non�performed promise conditional upon an occurrence which is claimed to have been waived. Restatement (Second) of Contracts § 84(1)(a). However, if the condition is a constructive condition, the requirement that the condition be nonmaterial does not apply. In this context, a constructive condition exists when the law implies that performance of each party's promise is conditional upon performance of the other party's promise. See Restatement (Second) of Contract § 232. If the bracketed phrase is included, the term "non�material" must also be defined for the jury.





Comment





The Alaska Supreme Court has defined waiver "as the intentional relinquishment of a known right." E.g., Municipality of Anchorage v. Baugh Constr., 722 P.2d 919, 927 (Alaska 1986); Milne v. Anderson, 576 P.2d 109, 112 (Alaska 1978). In Martin v. Maldonado, 572 P.2d 763, 769 (Alaska 1977), the Alaska Supreme Court stated that:





The doctrines of election and waiver are firmly established in the law . . . . 'The principle is general that wherever a contract not already fully performed on either side is continued in spite of known excuse, the defense thereupon is lost and the injured party is himself liable if he subsequently fails to perform, unless the right to retain the excuse is not asserted but assented to.'





(quoting 5 W. Jaeger, Williston on Contracts § 688, at 300 (3d ed. 1961)).





A waiver can be accomplished either expressly or implicitly. Baugh Construction, 722 P.2d at 927; Milne, 576 P.2d at 112. "An implied waiver arises where the course of conduct pursued evidences an intention to waive a right, or is inconsistent with any other intention than a waiver, or where neglect to insist upon the right results in prejudice to another party." Milne, 576 P.2d at 112. To prove an implied waiver of a legal right, there must be direct, unequivocal conduct indicating a purpose to abandon or waive the legal right, or acts amounting to an estoppel by the party whose conduct is to be construed as a waiver. Id.





Waiver is generally a question of fact. In Milne, the court stated that waiver is:





'A flexible word, with no definite, and rigid meaning in the law . . . . While the term has various meanings dependent upon the context, it is, nevertheless, capable of taking on a very definite meaning from the context in which it appears, and each case must be decided on the facts peculiar to it.'





Id. (quoting United States v. Chichester, 312 F.2d 275, 281�82 (9th Cir. 1963))





Where the requirement of a rule or condition has been waived, the requirement may be reinstated by giving notice to the other party. Fisher v. Fairbanks North Star Borough School District, 704 P.2d 213, 215 (Alaska 1985) (citing Restatement (Second) of Contracts § 84, at 220 (1979) and 5 Williston on Contracts § 689, at 309 (3d ed. 1961)).





Practitioners should note that the Restatement (Second) of Contracts does not allow waiver where the condition was a material part of the agreed upon exchange or where the uncertainty of the occurrence of the condition was an element of the risk assumed by the promisor. Restatement (Second) of Contracts § 84(1). Comment (d) describes conditions which can be waived as "procedural or technical, or instances in which the non�occurrence of condition is comparatively minor." The Alaska Supreme Court has not addressed this issue.
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