24.08E	AFFIRMATIVE DEFENSE TO FORMATION OF CONTRACT — FRAUD OR MISREPRESENTATION








The defendant [plaintiff] claims that the agreement upon which plaintiff [defendant] relies is void because of a misrepresentation by the plaintiff [defendant].





The agreement is void for misrepresentation if you decide that each of the following things is more likely true than not true:





(1)	the plaintiff [defendant] made a misrepresentation;





(2)	the misrepresentation was either fraudulent or it was material;





(3)	the misrepresentation induced the defendant [plaintiff] to enter into the contract; and





(4)	the defendant's [plaintiff's] reliance on the misrepresentation was justified.





I will now explain what the words "misrepresentation," "fraudulent," "material," and "justified" mean in this instruction.





A "misrepresentation" is an assertion by either words or conduct that is not in accord with the facts.





A misrepresentation is "fraudulent" if it is both consciously false and intended to mislead.





A misrepresentation is "material" either if it is something a reasonable person would attach importance to in making his or her choice of action or if plaintiff [defendant] knew the misrepresentation was likely to induce the defendant [plaintiff] to enter into the agreement.





The defendant [plaintiff] is "justified" in relying upon the misrepresentation unless it is only incidentally important to the contract or unless the misrepresentation would not reasonably be expected to be taken seriously.





If you decide that all four of these things are more likely true than not true, then the agreement between plaintiff [defendant] and defendant [plaintiff] is void [and you must return a verdict for defendant] [unless you decide that defendant [plaintiff] demonstrated to the plaintiff [defendant] an intention to go on with the agreement.  I will explain how to decide this in a moment].





Otherwise, the agreement is not void and you must decide some additional things that I will explain to you [the defendant [plaintiff] is not excused (for this reason)].








Use Note





Along with this instruction, it is helpful to refer to Article 24.08A, the basic instruction on affirmative defenses. Larson v. Huqill, 15 Alaska 348, 356 (1954), states that the elements of fraud must be established by clear and convincing evidence. However, the supreme court has not mentioned this higher standard of proof in subsequent cases involving fraudulent misrepresentation. See, e.g., Johnson v. Curran, 633 P.2d 994 (Alaska 1981); Bering Straits Native Corp. v. Birklid, 739 P. 2d 767 (Alaska 1987); Zeilinaer v. Sohio Alaska Petroleum Co., No. 3794 (Jan. 3, 1992).





A party loses the power to avoid a contract for misrepresentation if, after the party knows or has reason to know of a misrepresentation, the party manifests to the other party an intention to affirm the contract or fails to manifest an intention to avoid the contract within a reasonable time. See Thorstenson v. ARCO Alaska, Inc., 780 P. 2d 371, 374 (Alaska 1989); Bering Straits Native Corp. v. Birklid, 739 P.2d 767, 768 (Alaska 1987); see also Restatement (Second) of Contracts §§ 380(2), 381(2) (1981). If this defense is raised, the second alternative in the next�to�last paragraph of this instruction should be used with the instruction in Article 24.08F.





The Restatement (Second) of Contracts (1981) recognizes other types of misrepresentation which are not addressed by this instruction. See §§ 163, 164(2).





Comment





The Alaska Supreme Court has adopted the four element test set out in the Restatement (Second) of Contracts § 164 (1981). Johnson v. Curran, 633 P.2d 994, 997 (Alaska 1981)





False representations may be the basis for rescinding a contract if those representations are either fraudulent or material. In contrast, in tort law, a misrepresentation does not give rise to liability for fraudulent misrepresentation unless it is both fraudulent and material. See Restatement (Second) of Torts § 538.





The Restatement (Second) of Contracts § 159 (1981) defines a misrepresentation as "an assertion that is not in accord with the facts." An assertion may be inferred from conduct other than words. According to the Restatement, concealment "is always equivalent to a misrepresentation," id. at § 160 comment a, and non�disclosure without concealment may be equivalent to a misrepresentation. See Id. at § 161.





The Restatement defines "fraudulent" as follows:





(1) 	A misrepresentation is fraudulent if the maker intends his assertion to induce a party to manifest his assent and the maker





(a)	knows or believes that the assertion is not in accord with the facts, or





(b) 	does not have the confidence that he states or implies in the truth of the assertion, or





(c) 	knows that he does not have the basis that he states or implies for the assertion.





Id. at § 162 (a). In order for a misrepresentation to be fraudulent under § 162 "it must not only be consciously false but must also be intended to mislead another . . . . Consequences are intended if a person either acts with the desire to cause them or acts believing that they are substantially certain to result." Id. at § 162 comment a.





In Cousineau v. Walker, 613 P.2d 608, 613 (Alaska 1980), the Alaska Supreme Court noted that proof of materiality is required to encourage stability in contractual relationships; thus, contracts cannot be voided for insignificant discrepancies. In Cousineau, the court defined materiality objectively, in terms of a reasonable person standard. Id. at 613.





The Restatement's definition of materiality includes either an objective or a subjective element:





[A] misrepresentation is material if it would be likely to induce a reasonable person to manifest his assent, or if the maker knows that it will be likely to induce the recipient to do so.





Restatement (Second) of Contracts § 162(2) (1981). Under the subjective part of this definition, the materiality of a misrepresentation is determined from the viewpoint of the maker. In such circumstances, a misrepresentation is material if the maker knows that the misrepresentation is likely to induce the particular recipient to manifest his or her assent. "There may be personal considerations that the recipient regards as important even though they would not be expected to affect others in his situation, and if the maker is aware of this the misrepresentation may be material even though it would not be expected to induce a reasonable person to make the proposed contract." Id. at § 162 comment c.





A fraudulent misrepresentation, even if relied upon, has no legal effect unless the recipient's reliance is justified. Id. at § 164. Reliance on a fraudulent misrepresentation is usually justified unless the misrepresentation is of only peripheral importance to the transaction or would not be expected to be taken seriously. Id. at § 164 comment d. However, reliance may not be justified if the misrepresentation involves an assertion of opinion, a matter of law, intention or fault. Id.





Innocent misrepresentations may provide a basis for rescission of a contract. See Cousineau v. Walker, 613 P.2d 608 (Alaska 1980).





Practitioners should be aware that in addition to seeking avoidance of a contract, the same conduct may support a tort claim. See, e.g., Matthews v. Kincaid, 746 P.2d 470, 471 n.3 (Alaska 1987).
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