24.08B	AFFIRMATIVE DEFENSE-FRUSTRATION OF PURPOSE








The defendant [plaintiff] claims that defendant's [plaintiff's] failure to keep (his) (her) (its) promise was excused because of what the law calls "frustration of purpose."





Defendant's [Plaintiff's] failure to perform is excused if it is more likely true than not true that:





(1)	the essential purpose of the contract was totally destroyed; and





(2)	the event causing the destruction was not reasonably foreseeable by the parties when the contract was made.





If you decide that both of these things are more likely true than not true, then the defendant [plaintiff] is excused for failing to keep (his) (her) (its) promise and you must return a verdict for the defendant [plaintiff].





Otherwise, the defendant [plaintiff] is not excused [for this reason].





Comment





When the purpose of the contract was totally frustrated by a supervening event during the term of the contract, the Alaska Supreme Court has held that performance by the other party was excused. Jones v. Fuller�Garvey Corp., 386 P.2d 838 (Alaska 1963). See generally 6 A. Corbin, Corbin on Contracts §§ 1353�61 (2d ed. 1962). In Alaska, total frustration appears to be required. Compare Restatement (Second) of Contracts § 265 (1981):





Where, after a contract is made, a party's principal purpose is substantially frustrated without his fault by the occurrence of an event the non�occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.





(Emphasis added.)





According to the Restatement, foreseeability is merely a part of the analysis to determine whether the parties assumed the nonoccurrence of the event. Restatement (Second) of Contracts § 265 comment a (1981). However, in United States Smelting, Refining & Mining_Co. v. Wigger, 684 P.2d 850, 857 (Alaska 1984), the Alaska Supreme Court expressly stated that frustration is no defense if the event was foreseeable.





In Jones, a landlord's action for damages and rent against a tenant, the court held that the tenants were excused from paying rent when the leased building burned down. The court stated that, in general, a tenant remains obligated to pay rent notwithstanding destruction of the premises "so long as any part thereof remains in existence capable of being occupied or enjoyed by him." 386 P.2d at 839�40. However, where the contemplated use of the premises was for a nightclub, and where the purpose of the lease was totally frustrated by a supervening event, unanticipated in the lease, the lease was dissolved and the parties were excused from their obligations. 386 P.2d at 840.





In Jones, the court did not indicate whether it was limiting its use of the frustration doctrine to the landlord�tenant relationship. In a later case, however, the court implied that its use of the doctrine in Jones signaled the court's acceptance of the frustration doctrine in contract law as well. Coffin v. Fowler, 483 P.2d 693, 696 n.3 (Alaska 1971); see also United States Smelting, Refining & Mining Co. v. Wigger, 684 P.2d 850 (Alaska 1984) (doctrine applied in mining interests case).





The supervening event must be unforeseen by the parties at the time the contract is made. Smalley v. Juneau Clinic Bldct. Corn., 493 P.2d 1296, 1303 (Alaska 1972) (in an action by a corporate lessor to recover rent, frustration of purpose was not available to remaining partners to excuse them from paying rent where the lease specifically provided that individual partners would remain liable should dissolution of the partnership occur); see also United States Smelting. Refining & Mining Co., 684 P. 2d at 857. In United States Smelting, the court quoted the Restatement (Second) of Contracts § 265 comment A: "'The frustration must be so severe that it is not fairly to be regarded as within the risks that [he] assumed under the contract.’” Id. (emphasis in original).





The offering of this instruction, and the following instructions on impossibility and commercial impracticability, is not meant to suggest that the existence of these excuses are always, or even sometimes, jury questions. Wisconsin has written model jury instructions on impossibility and frustration, Wis. J.I.�Civil 3061�3067, 3070 (1975), and Colorado has two model instructions on impossibility. Colorado Jury Instructions 23:17, 23:18 (1969). However, California courts have consistently held that the excuses of frustration and impossibility are conclusions of law to be drawn from the facts of a given case. See, e.g., Autry v. Republic Productions, Inc., 180 P. 2d 888, 891 (Cal. 1947); Glen Falls Indem. Co. v. Perscallo, 216 P.2d 567, 569 (Colo. 1950).
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