24.06	SUBSTANTIAL PERFORMANCE








The plaintiff claims that (he) (she) (it) substantially performed (his) (her) (its) promise and the defendant therefore was required to perform.  You must decide whether the plaintiff performed sufficiently so that the defendant also had to perform.





The law does not require that promises be kept completely and exactly as they were made.  The law requires only substantial performance.  





In order to find that the plaintiff substantially performed, you must consider and weigh the following factors:





(1)	the character of the performance that was promised; 





(2)	the purpose that the contract was meant to serve; 





(3)	the extent to which any nonperformance by the plaintiff has defeated the purposes or ends that were meant to be achieved; and





(4)	the willfulness of any nonperformance by the plaintiff.





If you decide it is more likely true than not true that the plaintiff substantially performed, then you must return a verdict for the plaintiff and decide the amount of damages.


If you decide otherwise, then the plaintiff did not substantially perform (his) (her) (its) promise [and you must return a verdict for the defendant].


Use Note





The need for this instruction will most often arise in construction cases in which the defendant�purchaser refuses payment to the plaintiff�contractor on grounds of plaintiff's material breach of contract. Normally this instruction should be followed by Instruction 24.09A (damages for breach of contract) and 24.09E (builder's damages for substantial but not complete performance).





The Alaska Supreme Court has held that a plaintiff who has not substantially performed may still recover under a quasi�contractual theory of relief.  Nordin Constr. Co. v. City of Nome, 489 P.2d 455, 464�67 (Alaska 1971).  However, Alaska law is still relatively undeveloped in this area.  It is to be expected, in many cases, that a plaintiff�contractor will plead in the alternative for quasi�contractual relief.  In such cases the judge should omit the bracketed clause, "and you must return a verdict for the defendant," at the end of this instruction.  Instead the judge should deliver Instructions 24.06 and 24.12B.  In delivering a set of instructions that covers both substantial performance and quasi-contractual relief for value of services rendered, the trial judge should make it as clear as possible that two separate theories of liability must be considered.  Not to make the distinction clear can constitute reversible error.  See Poulin v. Zartman, 542 P.2d 251 (Alaska 1975) ("[I]n a lengthy and complex case involving two theories of liability which are closely intertwined, yet wholly separate and distinct, it is incumbent upon the trial judge to make clear to the jury, in some manner, that the law recognizes and acknowledges the distinctions in the theories and that the jury must do likewise in rendering its verdict." Id. at 271.)





Comment





In Skagway City School Board v. Davis, 543 P.2d 218 (Alaska 1975), the Alaska Supreme Court quoted, without finding error, a lower court's jury instruction on substantial performance:





'You are advised that substantial compliance exists where there has been no omission in essential points and the contract has been honestly and faithfully performed in its material and substantial particulars.'





543 P.2d at 223.  For other Alaska cases dealing with substantial performance, see Nordin Construction Co. v. City of Nome, 489 P.2d 455 (Alaska 1971); Hopkins Construction Co. v. Reliance Insurance Co., 475 P.2d 223 (Alaska 1970).





According to the Alaska Supreme Court, there are no precise rules for determining what amounts to substantial performance.  Nordin Constr. Co. v. City of Nome, 489 P.2d 455, 459 (Alaska 1971).  Instead, substantial performance is determined by weighing a number of factors together.  Alaska State Hous. Auth. v. Walsh & Co., 625 P.2d 831, 835 (Alaska 1980).  In Nordin, the court noted that "[s]uch factors as the extent of performance and the willfulness of the breach have obvious relevance." 489 P.2d at 459.  The court identified three additional factors in Alaska State Housing Authority v. Walsh & Co.:





Substantial performance is determined by considering such factors as the character of the performance that was promised, the purpose that the contract was meant to serve, and the extent to which any nonperformance by the contractor has defeated the purposes or ends which were meant to be achieved.





625 P.2d at 835.  This instruction incorporates these three factors, plus willfulness.





In Nordin, the Alaska Supreme Court cited comment a to § 275 of the Restatement of Contracts (1932) as authority that there are no specific rules for determining what amounts to substantial performance.  Section 275 includes willfulness as a factor to be considered in determining the materiality of a party's failure to perform:





(e)	  The willful, negligent or innocent behavior of the party failing to perform . . . .





However, the Restatement (Second) of Contracts (1981) dropped willfulness as a factor and included the following factor in its place:





(e)	the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.





§ 241.  Under this approach, breach of the implied covenant of good faith and fair dealing would be a factor to be considered in determining whether there was substantial performance, and not an affirmative defense to a claim that plaintiff substantially performed the contract.





The question of substantial performance has been described as "'a question of fact, a matter of degree, ‘” to be determined by the jury unless reasonable minds could not differ.  Nordin, 489 P.2d at 459.





The initial burden of proving substantial performance is on the party claiming that substantial performance occurred.  Once shown, the burden is then upon the opposing party to prove that any deficiencies in the work require a recoupment or set�off.  Alaska State Hous. Auth. v. Walsh & Co., 625 P.2d at 835.  The Alaska Supreme Court recognized that how the basic rules are administered will vary somewhat depending on the factual context.  Id. at 835 n.4.





Lack of substantial performance is an affirmative defense under Alaska R. Civ. P. 8(c).  Alaska Protection Svcs. Inc. v. Frontier Colorcable, Inc., 680 P.2d 1119, 1123�25 (Alaska 1984).





It should be noted that a person who substantially performs is only entitled to recover the contract price less the reasonable costs of remedying any defects.  Alaska State Hous. Auth. v. Walsh & Co., 625 P.2d at 835.
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