24.05C	EXISTENCE AND FAILURE OF CONDITION PRECEDENT





The defendant claims that the plaintiff and the defendant agreed that the defendant did not have to keep (his) (her) (its) promise unless (insert condition precedent).  The plaintiff denies that this condition was part of the contract.





This condition was part of the contract if you decide it is more likely true than not true that, as part of their contract, the plaintiff and defendant agreed that the defendant would not have to keep (his) (her) (its) promise unless (insert condition precedent).  An agreement may be implied from conduct or words.  The law does not require that the conduct or words be in any special form.





Otherwise, this condition was not part of the contract and [you must return a verdict for the plaintiff and decide the amount of damages] [the defendant was required to keep (his) (her) (its) promise unless defendant is excused for a reason that I will explain in a moment].





If you find that this condition was part of the contract, you must decide whether the event occurred.  If you decide it is more likely true than not true that (insert condition precedent) occurred, then [you must return a verdict for the plaintiff and decide the amount of damages] [the defendant was required to keep (his) (her) (its) promise unless defendant is excused for a reason that I will explain in a moment].





Otherwise, you must return a verdict for the defendant.





Use Note





This instruction should be used when both the existence of a condition precedent and the occurrence of the condition are in dispute.





Comment





See Comments to Instructions 24.05A and 24.05B.
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