24.05B	FAILURE OF CONDITION PRECEDENT





The plaintiff and defendant agree that the defendant did not have to keep (his) (her) (its) promise unless (insert condition precedent).  The plaintiff claims that this event occurred.





If you decide it is more likely true than not true that this event occurred, then [you must return a verdict for the plaintiff and decide the amount of damages] [the defendant was required to keep (his) (her) (its) promise unless defendant is excused for a reason that I will explain in a moment].





Otherwise, you must return a verdict for the defendant.








Use Note





This instruction should be used when it is established that there was a condition precedent to the defendant's performance, but the occurrence of that condition is disputed.  The general phrase "this event occurred" may be changed if the condition precedent was to be a particular performance by the plaintiff.





Where plaintiff's substantial performance was a condition precedent to the defendant's performance and the defendant is asserting that there was no substantial performance, this instruction should not be given; the first paragraph to Instruction 24.06 more precisely applies to that situation.





The last bracketed clause should be given only where defendant is asserting affirmative defenses.





Comment





The nonoccurrence of a condition precedent precludes an action by the promisee to enforce a contract.  Kennedy Assoc. v. Fischer, 667 P.2d 174, 178 (Alaska 1983) (Case recognizes validity of "satisfaction clause" under Alaska law allowing inspection prior to performance, but adopts objective test of reasonable satisfaction pursuant to Restatement (Second) of Contracts § 228, using good faith standard before condition may be used to defend contract.) When a party's performance is subject to a condition precedent, that party's duty to perform arises only if the condition is met or excused.  Klondike Indus. Corp. v. Gibson, 741 P.2d 1161, 1165 (Alaska 1987).  A conditional contract involves the consequences that a slight failure to perform wholly destroys all rights under the contract.  Id. at 1165; cf. Peterson v. Wirum, 625 P.2d 866, 874 (Alaska 1981) (Court notes the argument not reached "appears meritorious" hat performance in good faith will discharge a condition precedent even if there are minor and inconsequential deviations from the contract terms.).





If the obligor accepted partial performance despite nonoccurrence of the condition, notice is necessary to reinstate a condition on the obligor's duty to perform.  Howard S. Lease Constr. Co. v. Holly, 725 P.2d 712, 717 (Alaska 1986) citing Restatement (Second) of Contracts § 247.  Alaska has also adopted Restatement (Second) of Contracts § 245, which provides that a condition is excused if the other party's breach "contributes materially" to the nonoccurrence of the condition.  Klondike Indus. Corp. v. Gibson, 741 P.2d 1161, 1167 (Alaska 1987).





In the complaint, the plaintiff need only aver generally that all conditions precedent have been performed or have occurred.  The defendant's answer must then deny performance or occurrence of a condition precedent "specifically and with particularity." Alaska R. Civ. P. 9(c). However, Rule 9(c) is not intended to shift the burden of proof.  See 2A Moore's Federal Practice § 9.04 (3d ed. 1949).  Once the defendant's answer has brought to issue the occurrence or nonoccurrence of certain conditions precedent, the general rule is that the plaintiff bears the burden of affirmatively proving their performance or occurrence.  J. Calamari & J. Perillo, The Law of Contracts § 141 at 228 (1970); L. Simpson, Handbook of the Law of Contracts § 145 at 304 (2d ed. 1965).  See generally C. Wright & A. Miller, Federal Practice and Procedure §§ 1302�04 (1965).
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