24.05A	EXISTENCE OF CONDITION PRECEDENT








The defendant claims that the plaintiff and the defendant agreed that the defendant did not have to keep (his) (her) (its) promise unless (insert condition precedent).  The plaintiff denies that this condition was part of the contract.





The defendant did not have to keep (his) (her) (its) promise if you decide it is more likely true than not true that, as part of their contract, the plaintiff and defendant agreed that the defendant would not have to keep (his) (her) (its) promise unless (insert condition precedent).  An agreement may be implied from conduct or words.  The law does not require that the conduct or words be in any special form.





Otherwise, this condition was not part of the contract and [you must return a verdict for the plaintiff and decide the amount of damages] [the defendant was required to keep (his) (her) (its) promise unless the defendant is excused for a reason that I will explain in a moment].








Use Note





This instruction should be used when the defendant claims there was a condition precedent to the defendant's performance and the nonoccurrence of the condition is uncontested. When the occurrence of the condition is contested, Instruction 24.05C should be used instead of this instruction.





If the plaintiff does not dispute that the term is a condition precedent, but claims it was gratuitously given after the original contract was made, i.e., a modification without consideration, then Instruction 24.02 on modification of a contract should be used instead of this instruction.





Comment





The party pleading the existence of any term in a contract, including a condition precedent, bears the burden of proving its existence.  A dispute as to whether the parties agreed to a condition may take one of two forms. First, the parties may disagree as to whether any stipulation whatsoever was made regarding the alleged condition.  When the contract is oral, the existence of such a disputed term would normally constitute a jury question.  See, e.g., Curran v. Hastreiter, 579 P.2d 524, 526 (Alaska 1978); B.B. & S. Constr. Co. v. Stone, 535 P.2d 271, 173 (Alaska 1975).





Second, the parties may agree as to the existence and general wording of a term, but may disagree over whether it constitutes a condition precedent or merely a promise.  The Alaska Supreme Court has treated this issue as a question of law.  See, e.g., Prichard v. Clay, 780 P.2d 359, 362�63 (Alaska 1989); Gordon v. Foster, Garner & Williams, 785 P.2d 1196, 1199 (Alaska 1990).





There is a genuine reluctance of courts to give effect to conditions precedent and an accepted requirement is that such conditions be expressed in plain, unambiguous language or arise by clear implication.  Peterson v. Wirum, 625 P.2d 866, 872 (Alaska 1981).  Our court has noted other well established authority which holds that the existence of the word "only" or a word of similar clarity will determine whether the agreement is one with a condition precedent.  Norton v. Herron, 677 P.2d 877, 822 (Alaska 1984).





Some conditions precedent arise as a matter of statutory law.  See, e.g., Armco Corp. v. Issacson Structural Steel Co., 611 P.2d, 507, 510-513 (Alaska 1980) (under Uniform Commercial Code, notice of breach is condition precedent to buyer's right of action against seller).  
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