24.04A	DEFENDANT’S ANTICIPATORY BREACH BY REPUDIATION —UNEQUIVOCAL








The plaintiff claims that before the defendant was to perform as promised, the defendant indicated that the promise would not be kept.  The law sometimes treats an indication that a promise will not be kept the same as the actual breaking of a promise.





For the plaintiff to win on this claim, you must decide that it is more likely true than not true that the defendant clearly indicated to the plaintiff by words or conduct that the defendant would not or could not keep the promise.





If this is more likely true than not true, then you must [return a verdict for the plaintiff and decide the amount of plaintiff's damages] [decide whether the defendant is excused for indicating that the promise would not be kept].  I will tell you how to do this in a moment.





Otherwise, you must return a verdict for the defendant on this claim.








Use Note





This instruction should be given when the plaintiff claims that the defendant repudiated the contract, either by making a statement to the plaintiff indicating that the defendant would not or could not perform or by voluntarily taking some action that rendered the defendant unable or apparently unable to perform.





The last bracketed clause should be used if the defendant is asserting affirmative defenses.


Comment





Alaska has recognized the law of anticipatory repudiation as set forth in sections 253, 250, and 251 of the Restatement (Second) of Contracts (1981). Drake v. Wickwire, 795 P.2d 195, 197�98 (Alaska 1990).





Section 253(1) of the Restatement provides:





Where an obligor repudiates a duty before he has committed a breach by non�performance and before he has received all of the agreed exchange for it, his repudiation alone gives rise to a claim for damages for total breach.





The concept of repudiation is explained in § 250 as follows: "A repudiation is (a) a statement by the obligor to the obligee indicating that the obligor will commit a breach that would of itself give the obligee a claim for damages . . . ." Comment b to this section explains that a statement, in order to qualify as a repudiation, must be reasonably clear:





In order to constitute a repudiation, a party's language must be sufficiently positive to be reasonably interpreted to mean that the party will not or cannot perform. Mere expression of doubt as to his willingness or ability to perform is not enough to constitute a repudiation, although such an expression may give an obligee reasonable grounds to believe that the obligor will commit a serious breach and may ultimately result in a repudiation under the rule state in § 251. However, language that under a fair reading "amounts to a statement of intention not to perform except on conditions which go beyond the contract" constitute a repudiation.





Alaska law also allows a party to seek assurances of performance under the rule stated in § 251 of the Restatement:





(1) Where reasonable grounds arise to believe that the obligor will commit a breach by nonperformance that would of itself give the obligee a claim for damages for total breach . . . , the obligee may demand adequate assurance of due performance and may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.


(2) The obligee may treat as a repudiation the obligor's failure to provide within a reasonable time such assurance of due performance as is adequate in the circumstances of the particular case.





In Martin v. Maldonado, 572 P.2d 763, 770 n.20 (Alaska 1977), the Alaska Supreme Court recognized that a party who has reasonable grounds for insecurity may suspend his or her own performance until the other party gives assurance of performance. See also AS 45.02.609 [UCC 2�609] (similar procedure to alleviate uncertainty in contracts for the sale of goods). In Maldonado, the supreme court held that prospective inability to perform was not established by evidence of mere insolvency of the corporation (where the contracting party was the owner of the corporation), and that the plaintiff was not justified in immediately terminating the contract. 572 P.2d at 770.





Traditionally, the non�breaching party has alternative remedies after a repudiation. The non�breaching party may accept the repudiation as an immediate breach and bring suit at once for any damages the non�breaching party has sustained. Alternatively, the non�breaching party may treat the contract as still binding and bring an action for breach at the time the performance is due. Most modern cases hold that the promisee must not perform if the effect of performance would be to enhance damages. 4 Corbin on Contracts § 983 (1951); 11 Williston §§ 1301-03. (See Instructions 24.09 et seg. concerning the measure of damages and 24.11 on the avoidable consequences rule.)





The repudiating party may retract the repudiation until performance is due, unless the other party has commenced an action upon the anticipatory breach or has otherwise changed his or her position. 11 Williston § 1335; see also AS 45.06.611 [UCC 2�611].











1994		24.04A - � PAGE �3�











