24.03	BREACH OF CONTRACT








The plaintiff (name of plaintiff) claims that the defendant (name of defendant) did not keep defendant's promise.





For the plaintiff to win on this claim, you must decide that it is more likely true than not true that the defendant failed to keep the promise.  Otherwise, you must decide for the defendant.





If you decide that it is more likely true than not true that the defendant failed to keep the promise, then you must [decide whether the law excuses defendant's failure to keep the promise.  I will now tell you how to decide if the defendant was excused from keeping the promise.]  [return a verdict for the plaintiff and decide the amount of plaintiff's damages.  I will tell you how to do this in a moment.]








Use Note





If the parties agree that there was a contract and the only question is whether there was a breach, this could be the first instruction.  If, as is often the case, there is also a dispute as to whether there was a contract, a modification of a contract, or the existence of certain terms, this instruction should follow Instruction 24.01A, 24.02, or 24.01C.





If the defendant alleges a failure of condition precedent or an affirmative defense as excuses to the alleged breach, the first bracketed clause should be used.  Otherwise, the second bracketed clause is appropriate, with damages instructions to follow.








Comment





The plaintiff must show that the defendant had a duty to perform and that the defendant failed to perform as agreed in the contract.  5A A. Corbin, Corbin on Contracts § 1228 (1963); 11 S. Williston, A Treatise on the Law of Contracts § 1290 (3d ed. 1968) ("[A] breach of contract is a failure, without legal excuse, to perform any promise which forms the whole or part of a contract."); Alaska R. Civ. P. 9(c) ("[I]t is sufficient to aver generally that all conditions precedent have been performed or have occurred.").  This instruction replaces the word "breach," with the phrase "did not keep defendant's promise."





The plaintiff is entitled to recover at least nominal damages if the plaintiff proves the existence of a contract and its breach and the defendant has no affirmative defense.  See Instruction 24.12.  Therefore, proof of damages was not included as an element of proof of liability in this instruction.





If the defendant (or the party alleged to have breached) claims as an affirmative defense that the defendant's performance under the contract was excused, the defendant bears the burden of proof on that issue.  Morrow v. New Moons Homes, Inc., 548 P.2d 279, 294 (Alaska 1976); 5A A. Corbin, Corbin on Contracts § 1228 (1963).
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