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In this case the plaintiff (name of plaintiff) and the defendant (name of defendant) agree that they entered into a contract.  However, the plaintiff claims that, under the contract, the defendant promised to (insert disputed term).  The defendant denies that this promise was made.  You must decide whether this promise was made as part of the contract.  A promise may be implied from conduct or words.  The law does not require that the conduct or words be in any special form.

To find that a promise was made as part of the contract you must decide that it is more likely true than not true that:

(1)
The defendant promised the plaintiff that (insert alleged term); and

(2)
The defendant's promise was made in exchange for something of value given or promised by the plaintiff.

If you decide that both things are more likely true than not true, then the defendant's promise was part of the contract.

Otherwise, [you must return a verdict for the defendant] [it was not part of the contract].

Use Note

This instruction should be used when parties have already stipulated that there was a contract, but disagree as to the nature of its terms.  It can be modified depending on the facts in dispute.  For example, the requirement that the jury find that the promise was actually made can be eliminated where both parties agree that the promise was made but one party asserts that it was a gratuitous promise made separately from the contract.  In that instance, Instruction 24.01A might be given in conjunction with this instruction with a modification of the second to last paragraph by deletion of "both things are" and substitution of "this is."

See Instructions 24.05A and 24.05C where the disputed term involves a condition precedent.

Comment

See generally Comment to Instruction 24.01A.
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