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In this case the plaintiff (name of plaintiff) claims that the defendant (name of defendant) failed to keep defendant's promise to (insert alleged promise) and that the plaintiff (insert alleged action or forbearance in reliance by plaintiff) in reliance on the promise.

For the defendant's promise to be enforceable, you must decide that it is more likely true than not true:

(1)
that the defendant made a promise to the plaintiff;

(2)
that the defendant expected or reasonably should have expected that the promise would cause plaintiff to act or to fail to act; and

(3)
that in reliance on the defendant's promise, the plaintiff acted or failed to act thereby substantially changing plaintiff's position; and

(4)
that justice requires enforcement of the defendant's promise.*

If you decide all these things are more likely true than not true, then the defendant's promise is enforceable, and you must decide some additional things that I will explain to you.

Otherwise, you must return a verdict for the defendant.

Use Note

This instruction should be given when promissory estoppel is an issue for the jury in a case that does not also involve a breach of contract claim.

*There is a substantial question whether element number 4 is to be decided by the court as a preliminary matter rather than by the jury. (See Comment below).  If the question is decided by the court, it should be deleted from this instruction.

In a case where alternative claims are made involving both the existence of a contract and promissory estoppel, the jury should first be instructed using 2401A.  A transition statement can then be added to 24.01B indicating that even if no contract existed plaintiff still claims a legal right to recover under the doctrine of promissory estoppel.  The court will probably want to use a special verdict form that first requires the jury to decide whether a contract existed.  If the jury decides there was a contract, it would be directed to disregard the promissory estoppel claim. If the jury decides no contract existed, it would next consider the promissory estoppel claim.

Comment

Alaska adopted the law of promissory estoppel as set out under the Restatement (Second) of Contracts § 90 (1981) in Glover v. Sager, 667 P.2d 1198, 1202 (Alaska 1983).  Section 90 reads in relevant part:

A promise which the promisor should reasonably expect to induce action or forbearance on the part of a promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.

Alaska had earlier adopted the first Restatement's formulation of the promissory estoppel doctrine in Slaymaker v. Peterkin, 518 P.2d 763, 766 (Alaska 1974). Subsequently, following 1A A. Corbin, Corbin on Contracts 215‑21 (1963), the Alaska Supreme Court reformulated the Restatement into a four part test:

(1) the action induced amounts to a substantial change of position;

(2)
it was either actually foreseen or reasonably 
foreseeable by the promisor;

(3)
an actual promise was made and itself induced the action or forbearance in reliance therein; and

(4)enforcement is necessary in the interest of justice.

Crook v. Mortenson‑Neal, 727 P.2d 297, 300‑01 (Alaska 1986); see also Glover, 667 P.2d at 1202; Alaska Bussell Elec. v. Vern Hickel Constr., 688 P.2d 576, 579 (Alaska 1984); Zeman v. Lufthansa German Airlines, 649 P.2d 1274, 1281 (Alaska 1985).

The first three elements of promissory estoppel were decided by the jury in Alaska Bussell Elec. v. Vern Hickel Constr., 688 P.2d 576, 581 (Alaska 1984). No instruction on the fourth element, i.e., that enforcement may be necessary in the interests of justice, was requested.  In footnote number 8 on page 581 the supreme court left open the question of whether this fourth element should be decided by the judge or jury. Similarly, the court specifically did not decide whether the Second Restatement's last sentence, "The remedy for breach may be limited as justice requires," calls for action by the judge or jury.
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