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24.01A
EXISTENCE OF A CONTRACT DISPUTED

In this case, the plaintiff (name of plaintiff) claims that plaintiff and the defendant (name of defendant) agreed to the following:  (insert terms of the alleged contract).

The law does not enforce all promises; it enforces those promises, made by one person to another person, which are part of a contract.  You must decide whether there was a contract between the plaintiff and the defendant.

To find that there was a contract, you must decide that it is more likely true than not true:

(1)
that both the plaintiff and the defendant gave something of value or promised to give something of value in exchange for what the other gave or promised; and

(2)
that both the plaintiff and the defendant agreed to the essential terms and conditions of what each gave or what each promised to give the other.  Agreement as to these essential terms may be implied from conduct or words.  The law does not require that the conduct or words be in any special form.

If you decide that both things are more likely true than not true, then there was a contract, and you must decide some additional things that I will explain to you.

Otherwise, you must decide that the plaintiff and the defendant did not form a contract.

Use Note

The instruction should be modified, depending on the facts in dispute. For example, question #1 concerning consideration should be omitted in a case where consideration is not at issue. If this question is omitted, then the second to last paragraph should be re-written to delete "both things are" and substitute "this is."

If the only issue is whether a breach occurred, this instruction should not be given at all. If promissory estoppel is an issue, this instruction should not be used. Instead, Instruction 24.01B should be used. Where the parties agree that a contract was made but disagree only as to the nature of certain terms, Instruction 24.01C should be used in place of this instruction.

In more complex cases, e.g., where the parties are alleging the existence of entirely different contracts, this instruction will require modification. The judge will be able to borrow from the language used here, but the judge should make as clear as possible the nature of the contract each side alleges to have been made and what must be proved for there to be one or more contracts. Separate verdict forms for each side are recommended.

Where plaintiff is a third party beneficiary claiming the existence of a contract, the instruction should be modified where appropriate to use the maker's name in place of plaintiff's name. Note that State v. Osborne, 607 P.2d 369 (Alaska 1980), indicates that before a third party right in a contract will be recognized, the parties to the contract must intend that at least one purpose of the contract is to benefit a third party. See also Frontier Rock & Sand v. Heritage Ventures, 607 P.2d 364 (Alaska 1980).

In a case where alternative claims are made involving both the existence of a contract and promissory estoppel, the jury should first be instructed using 24.01A. A transition statement can then be added to 24.01B indicating that even if no contract existed plaintiff still claims a legal right to recover under the doctrine of promissory estoppel. The court will probably want to use a special verdict form that first requires the jury to decide whether a contract existed. If the jury decides there was a contract, it would be directed to disregard the promissory estoppel claim. If the jury decides no contract existed, it would next consider the promissory estoppel claim.

Comment

A definition of contract is set out in the Restatement (Second) of Contracts at § 1:

A contract is a promise or a set of promises for the breach of which the law gives a remedy, or the performance of which the law in some way recognizes as a duty.

See generally 1 S. Williston, A Treatise on the Law of Contracts § 1 (3d ed. 1966); compare the Uniform Commercial Code, regulating the sale of goods in Alaska, which defines a contract as "the total legal obligation" created by a bargain. AS 45.01.201(11) (1962) [UCC 1‑201(11)].

Certain promises are forbidden or regulated by statute or public policy. Enforcement of promises with respect to these issues generally involves questions of law, not jury questions. See Summer Dev. Corp. v. Shivers, 517 P.2d 757 (Alaska 1974) (court refused to enforce contract where Alaska statute barred suit by unlicensed contractor); Gates v. Rivers Constr. Co., 515 P.2d 1020 (Alaska 1973) (contract for employment of an alien who had not obtained proper visa). However, even if some provisions are forbidden by public policy, other valid contractual provisions may be enforceable. See Zerbertz v. Alaska Energy Center, 708 P.2d 1270 (Alaska 1985) (case remanded for determination of validity and severability); Data Management, Inc. v. Greene, 757 P. 2d 62 (Alaska 1988) (overly broad covenant drafted in good faith should be reasonably altered by court to make enforceable).

When factual, not legal, issues are presented, they usually are resolved by juries. The Alaska Supreme Court has stated the general principle that "a jury issue is presented unless the court can say that reasonable minds cannot differ on the issue." Nordin Constr. Co. v. City of Nome, 489 P.2d 455, 459 (Alaska 1971). The supreme court has ruled repeatedly that:

Where the existence of an oral contract and the terms thereof are the points in issue and the evidence is conflicting, it is for the trier of facts to determine whether the contract did in fact exist, and if so, the terms thereof.

L.E. Spitzer Co. v. Barron, 581 P.2d 213, 216 (Alaska 1978) (alleged joint venture agreement); Nordin v. Zimmer, 373 P.2d 738, 741‑42 (Alaska 1962) (oral contract to pay for plaintiff's interest in certain property); Zeman v. Lufthansa German Airlines, 699 P.2d 1274, 1281‑82 (Alaska 1985) (interpretation of ambiguous writing depends on extrinsic evidence and presents question for trier of facts).

The plaintiff must prove the existence of the contract. A jury must determine by a preponderance of the evidence that the parties (1) expressed mutual assent to the terms and (2) exchanged consideration.

In order to find the existence of mutual assent, a jury must find that under the circumstances, both parties by words or conduct have reasonably indicated that they agreed on the terms. B. B. & S. Constr. Co. v. Stone, 535 P.2d 271, 275 n.8 (Alaska 1975) ("a contractual obligation is created by expressions of assent"); Zeman v. Lufthansa German Airlines, 699 P.2d 1274, 1281 (Alaska 1985) (A party cannot rely on its subjective intent to defeat the existence of a contract if its words and actions objectively and reasonably led another to believe a contract had been entered.); see also Restatement (Second) of Contracts § 19 comment a; 1 Corbin § 9, at 107.

Ordinarily, mutual assent takes the form of an offer by one party and acceptance by another party to whom the offer was directed. Unless otherwise indicated by the language used or by the circumstances, an offer may be accepted in any reasonable manner. Restatement (Second) of Contracts §§ 29, 52 comment a; 1 Corbin § 77; accord for sale of goods, AS 45.02.206(a) [UCC 2‑206]. Alaska case law is as yet undeveloped on the general question of what additional terms can be included in a valid acceptance. However, the Uniform Commercial Code permits additional terms to be included in the acceptance of an offer unless the offer expressly limits the terms of acceptance, or the contract is "materially altered" by the additional terms or the offeror objects to the additional terms. AS 45.02.207 [UCC 2‑207]. See also Armco Steel Corp. v. Issacson Structure Steel Co., 611 P.2d 507 (Alaska 1980).

As cases arise that raise the question whether an acceptance with additional terms is valid, a decision will have to be made as to whether the UCC approach applies to all contracts and, if so, whether the issue of what is a "material alteration" is a judge or jury question. Cf. Holiday Inns of America v. Peck, 520 P.2d 87, 91 (Alaska 1974) (jury instructed on material alteration of an instrument). If a jury question is presented, the trial judge will have to add an instruction and attempt to define "material" --e.g., "a term so important that a party would not have agreed to the other terms without it"--if confident that the more elaborate definition fairly states the intended reach of Alaska decisions.

The second requirement for an enforceable promise is that both parties provided consideration. "The usual test for valuable or sufficient consideration is whether the promise involved a detriment incurred by the promisee or a benefit accruing to the promisor at his request." Swindel v. Kelly, 499 P.2d 291, 296 n.17 (Alaska 1972). In this instruction, the jury must find that the parties intended to give "something of value" in exchange for a promise. This encompasses both bilateral (promise given for a promise) and unilateral (promise given for an act) contracts. This instruction avoids using the word "consideration" to prevent jury confusion of the legal term with other common meanings.

The Alaska Supreme Court finds the interpretation of the words of a contract to be "a matter for the court, while resolution of a dispute as to the surrounding circumstances is for the trier of facts." A & G Constr. Co. v. Reid Bros. Logging Co., 547 P.2d 1207, 1212 (Alaska 1976); see also Alesna v. Le Grue, 614 P.2d 1387 (Alaska 1980). In addition, the court decides whether the material terms of an alleged contract are sufficiently definite for the parties to understand their rights and obligations under it. See Valkama v. Harris, 575 P.2d 789, 792 n.3 (Alaska 1978) (real estate broker's contract found too uncertain to determine legal liabilities of the parties); Stenehjem v. Kyn Jin Cho, 631 P.2d 482, 485 (Alaska 1981) (The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.).

In at least one context the Alaska Supreme Court has indicated that certain terms may be "essential" and that the party alleging the existence of such a contract has the burden to prove that these terms were agreed upon. Clark v. Greater Anchorage, Inc., 780 P.2d 1031 (Alaska 1989) (agreement to procure insurance); Howarth v. First Nat'l Bank of Anchorage, 596 P.2d 1164 (Alaska 1979).
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