20.06
NON-ECONOMIC LOSSES 

The (first, second, etc.) item of loss claimed by the plaintiff is for non-economic losses.  You may award the plaintiff a fair amount to compensate the plaintiff for [pain and suffering] [loss of enjoyment of life] [disfigurement] [physical impairment] [and] [inconvenience] resulting from the injury.  Such an award should fairly compensate the plaintiff for the non-economic losses (he) (she) has experienced from the date of the injury until the date of trial [and for non-economic losses that (he) (she) is reasonably probable to experience in the future].  [In deciding how long the plaintiff may experience such losses in the future, you may need to consider (his) (her) current life expectancy.]

The law does not establish a definite standard for deciding the amount of compensation for non-economic losses, and the law does not require that any witness testify as to the dollar value of non-economic losses.  You must exercise your reasonable judgment to decide a fair amount in light of the evidence and your experience.

Use Note

This instruction should be used with Instruction 20.01A or 20.01B.  

The list of items included in the concept of non-economic damages may be tailored for the particular case.  The consolidation of these items in a single non-economic loss instruction is not intended to suggest that evidence or argument may not focus on particular items rather than on a general category of "non-economic loss."

The bracketed language concerning future non-economic losses should be given in cases where future losses are alleged.  In such a case, Instruction 20.10 (Future Damages) should also be given.

The bracketed sentence on life expectancy should be given only when it is claimed that the injury is permanent.  In that event, Instruction 20.13 should be given.

Comment

This instruction replaces former Instructions 20.05 (Physical Impairment) and 20.06 (Pain and Suffering).  The list of items included in the concept of non-economic loss is derived from AS 09.17.010(a), which states that "damages for non-economic losses shall be limited to compensation for pain, suffering, inconvenience, physical impairment, disfigurement, loss of enjoyment of life and other non-pecuniary damage."  It is not clear what additional concepts are included in the category of "other non-pecuniary damage."  In a case where the evidence supports an additional descriptive term, and where the law permits such a recovery, other terms could be added.

The category of non-economic loss most frequently discussed in the Alaska cases is pain and suffering.  The plaintiff is not required to prove pain and suffering damages with great precision. Morrison v. State, 516 P.2d 402, 406 (Alaska 1973).  There is no fixed measure for the amount of an award, and its calculation rests with the good sense and deliberate judgment of the fact finder.  Patrick v. Sedwick, 413 P.2d 169 (Alaska 1966); see also Beaulieu v. Elliott, 434 P.2d 665, 676 (Alaska 1967).  A per diem formula may be used.  Id.

Where the evidence of pain and suffering is uncontradicted, it is error for the court not to make an award.  Walker v. Alaska Road Commission, 388 P.2d 406 (Alaska 1964); Morrison v. State, 516 P.2d 402, 406 (Alaska 1973); Martinez v. Bullock, 535 P.2d 1200 (Alaska 1975).  Cf. Bullard v. B.P. Alaska, Inc. 650 P.2d 402, 405 (Alaska 1982) (affirming zero verdict when issue was contested); Hayes v. Xerox Corp., 718 P.2d 929 (Alaska 1986) (rejecting argument for new trial based in part on alleged absence of award for pain and suffering).

Among the other Alaska cases discussing pain and suffering awards are: Patrick v. Sedwick, 413 P.2d 169, 175 (Alaska 1966); National Bank of Alaska v. McHugh, 416 P.2d 239, 244 (Alaska 1966); Peters v. Benson, 425 P.2d 149, 152 (Alaska 1967); City of Fairbanks v. Nesbett, 432 P.2d 607 (Alaska 1967); Maddocks v. Bennett, 456 P.2d 453 (Alaska 1969); City of Kotzebue v. Ipalook, 482 P.2d 75 (Alaska 1969); Transamerica Title Insurance Co. v. Ramsey, 507 P.2d 492, 496-97 (Alaska 1973); City of Fairbanks v. Smith, 525 P.2d 1095 (Alaska 1974); Northern Lights Motel, Inc. v. Sweaney, 561 P.2d 1176 (Alaska 1977); American National Watermattress Corp. v. Manville, 642 P.2d 1330 (Alaska 1982); and Hutchins v. Schwartz, 724 P.2d 1194 (Alaska 1986).

Alaska cases also discuss awards for the other categories of non-economic loss mentioned in this instruction.  The terms or concepts are sometimes discussed in conjunction with the discussion about an award for pain and suffering (particularly in cases involving lump sum verdicts).  Examples include: Walker v. Alaska Road Commission, 388 P.2d 406 (Alaska 1964) (pain, suffering and inconvenience); Peters v. Benson, 425 P.2d 149 (Alaska 1967) (pain and suffering and physical impairment); Beaulieu v. Elliott, 434 P.2d 665 (Alaska 1967) (pain and suffering, physical disability, and inability to lead life to which accustomed); Morrison v. State, 516 P.2d 402 (Alaska 1973) (diminished enjoyment of life, including pain and suffering); Martinez v. Bullock, 535 P.2d 1200 (Alaska 1975) (pain and suffering caused by disfigurement); Dura Corp. v. Harned, 703 P.2d 396 (Alaska 1986) (loss of enjoyment of life) and American National Watermattress Corp. v. Manville, 642 P.2d 1330, 1341 (Alaska 1982) (loss of enjoyment of life).  Cf. Buoy v. ERA Helicopters, Inc., 771 P.2d 439 (Alaska 1989); Hutchins v. Schwartz, 724 P.2d 1194 (Alaska 1986); Hayes v. Xerox Corp., 718 P.2d 929 (Alaska 1986) (affirming judgments denying claims for loss of enjoyment of life).

A separate award may be appropriate for loss of non-market services, such as performance of household chores.  Such an award does not necessarily duplicate an award for loss of enjoyment of life.  Dura Corp. v. Harned, 703 P.2d 396, 412 (Alaska 1986). 
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