20.01A
DAMAGES – INTRODUCTORY INSTRUCTION; LIABILITY CONTESTED 

If you decide in favor of the plaintiff, you must then decide how much money, if any, will fairly compensate the plaintiff.  I will list for you the items of loss claimed by the plaintiff.  You may not assume because I list an item of loss or explain how to measure a particular loss that you are required to make an award for that loss.  For each item of loss you must decide that it is more likely true than not true that:

1.
the plaintiff had such a loss or is reasonably probable to have such a loss in the future, and

2.
the loss was legally caused by the conduct of the defendant [or the plaintiff] [or ____________] [, the plaintiff, or _________].

(Insert Instruction 3.06 (Legal Cause) if not already given as part of the liability instructions.)

If both of these things are more likely true than not true, you must then decide how much money will fairly compensate the plaintiff for that item of loss.  If you do not conclude that both of these things are more likely true than not true for a particular item of loss, you may not make an award for that loss.  [You should add up any awards for all items and record the sum on your verdict form.]

[Option A (to be used in non-personal injury cases):

The items of loss claimed by the plaintiff are the following:

1.


2. . . .]

[Option B (to be used in all personal injury cases):

The items of loss claimed by the plaintiff [fall into two categories known as economic losses and non-economic losses] [are known as economic losses] [are known as non-economic losses].

[The items of economic loss claimed by the plaintiff are: (list items of economic loss claimed).]

I will now explain how to measure each of these claimed items of loss.

1.


2. . . .]

Use Note

This instruction introduces all damage instructions in cases where the liability of the defendant is contested.  It instructs the jury that they must find that a loss occurred that was legally caused by the defendant.  These two elements are not repeated for each item of loss.

This instruction must be followed by the specific instructions explaining each item of loss claimed by the plaintiff.

The bracketed final sentence in the second paragraph should be used if a general verdict is to be returned.

In non-personal injury cases, only Option A is used.  In personal injury cases, Option A is not used.  Instead, use the appropriate bracketed language in Option B depending on whether the plaintiff claims economic loss, non-economic loss or both.

When liability is not contested, use Instruction 20.01B.

If there are more than two parties, the names of the parties may be used in lieu of the words “the plaintiff” and “the defendant.”

If there are several plaintiffs making claims and/or several defendants, the instructions should be modified to indicate that each plaintiff must prove entitlement to damages and that damages should be measured against each defendant.

If there are counterclaims or cross-claims, this instruction should be repeated for each party’s claims against another.

Comment

The Alaska Supreme Court has noted three concepts which underlie the area of tort damages.  They are:  (1) proximate or legal cause, (2) compensation, and (3) reasonable certainty.  Transamerica Title Insurance Co. v. Ramsey, 507 P.2d 492, 497 (Alaska 1973).

A plaintiff is entitled to recover damages only for such loss as was proximately caused by the defendant’s conduct.  Id. at 497.  The element of proximate cause has been included in past instructions to the jury as to the plaintiff’s entitlement to damages.  See, e.g., ERA Helicopters, Inc. v. Digicon Alaska, Inc., 518 P.2d 1057, 1059 n.2 (Alaska 1974).  These instructions use the language “legal cause” for proximate cause.  See Instruction 3.06.

The Alaska Supreme Court has repeatedly stated that the general principle underlying the assessment of damages in tort cases is that an injured person is entitled to be placed as nearly as possible in the position he or she would have occupied had it not been for the defendant’s tort.  See, e.g., Beaulieu v. Elliott, 434 P.2d 665, 670-71 (Alaska 1971), citing Restatement  of Torts § 924, comment d at 634-35 (1939) and C. McCormick, Handbook on the Law of Damages § 86 at 394 (1935).  See also State v. Stanley, 506 P.2d 1284, 1293 (Alaska 1973); Transamerica Title Insurance Co. v. Ramsey, 507 P.2d 492, 497 (Alaska 1973); Newbery Alaska, Inc. v. Alaska Constructors, 644 P.2d 224 (Alaska 1982); Orsini v. Bratten, 713 P.2d 791, 794 n. 6 (Alaska 1986).

The Alaska Supreme Court has held that the jury is to be instructed that it can award damages for the future consequences of a tortious injury only if it is reasonably certain that the plaintiff is to suffer such consequences.  See, e.g. Saslow v. Rexford, 395 P.2d 36, 41-42 (Alaska 1964) (plaintiff has burden of proving future loss; law does not permit recovery of speculative conjectural damages).

The “reasonable certainty” standard has been applied in cases involving damages for:  (1)  loss of future earning capacity, City of Fairbanks v. Nesbett, 432 P.2d 607, 616-18 (Alaska 1967); Chugach Electric Association v. Lewis, 453 P.2d 345, 350-51 (Alaska 1969); State v. Stanley, 506 P.2d 1284, 1294-95 (Alaska 1973); Grimes v. Haslett, 641 P.2d 813 (Alaska 1982); (2) future pain and suffering, Beaulieu v. Elliott, 434 P.2d 665, 675 (Alaska 1967); (3) loss of value of property, Ringstad v. Grannis, 171 F.2d 170, 174-175 (9th Cir. 1948); (4) future medical expenses, City of Fairbanks v. Nesbett, 432 P.2d 607, 618 (Alaska 1967); Chugach Electric Association v. Lewis, 453 P.2d 345, 350 (Alaska 1969); and (5) misrepresentation, Alaska Insurance Co. v. Movin’ On Construction, Inc., 718 P.2d 472 (Alaska 1986); Orsini v. Bratten, 713 P.2d 791 (Alaska 1986).

In these instructions the term “reasonably probable” is used rather than the term “reasonably certain.”  Although the Alaska Supreme Court has approved instructions using the term “reasonably certain” (see Grimes v. Haslett, 641 P.2d 813, 818, n. 4 (Alaska 1982)), the Court has also indicated that “reasonable certainty” may be equated with “reasonable probability.”  Maddocks v. Bennett, 456 P.2d 453, 457 (Alaska 1969).  The Committee has used the term “reasonably probable” in order to avoid confusing the jury.

As it is used in this Instruction, the “reasonable probability” language explains to the jury how to determine the existence of a loss, and not how to determine the amount of the loss.

Revised 2003
20.01A - 4

