12.03B 	ASSAULT OR BATTERY — "DISAGREEABLE TOUCHING" DEFINED








A "touching" is "disagreeable" if it would offend a reasonable person.








Use Note





Use as an insertion for either Instruction 12.01 or 12.02.





Comment





There is no direct Alaska law governing this point but the instruction is consistent with the Restatement (Second) of Torts § 19 (5th ed. 1984). The Restatement uses the language "offends a reasonable sense of personal dignity." In most cases the "personal dignity" language does not add to the jury's understanding of the issue since it duplicates in an ambiguous way the idea of a touching or threatened touching. A judge may wish to add it to the instruction of the facts if a particular case seems to warrant its inclusion.





The Restatement fails to specify whether it is an assault or battery if the defendant knows the plaintiff is unusually sensitive and proceeds to play on that sensitivity. If such a case arose in Alaska, and the Alaska court decided that such a situation is an assault, the definition of disagreeableness should be modified to read as follows:





A touching is disagreeable if either a reasonable person in the plaintiff's situation would consider the touching disagreeable, or the defendant knew that the plaintiff would consider the touching disagreeable.
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