10.04 
“ASCERTAINABLE LOSS” DEFINED
The plaintiff suffered a loss of money or property if [he][she] received something other than what [he] [she] bargained for.  The plaintiff’s loss is ascertainable if it is measurable even though the precise amount of the loss is not known. 

Comment
In a footnote in Garrison v. Dixon, 19 P.3d 1229, 1235 n.22 (Alaska 2001), the Alaska Supreme Court, without discussion, equated the “ascertainable loss” standard of AS 45.50.531(a) with “monetary losses.”  Given the opportunity for full review, it seems likely that the Court would construe “ascertainable loss,” as other courts have done, to mean more than simply loss of money.  Other courts have found that “ascertainable loss” is a standing requirement which, like the rest of the Act, must be liberally construed; and that a plaintiff suffers “ascertainable loss” whenever he receives something other than what he bargained for, whether better, worse, or simply different.  The language above is taken from Hinchliffe v. American Motors Corp., 440 A.2d 810, 814-15 (Conn. 1981); see also In re West Virginia Rezulin Litigation, 585 S.E.2d 52, 74-75 (W.Va. 2003) (following Hinchliffe); In re Bridgestone/Firestone, Inc. Tires Products Litigation, 155 F.Supp.2d 1069, 1097-98 (S.D.Ind. 2001) (applying Hinchliffe to both Tennessee and Michigan Acts), reversed in part on procedural grounds, 288 F.3d 1012 (7th Cir. 2002), cert. denied, 537 U.S. 1105 (2003); Grant v. Bridgestone Firestone Inc., 2002 WL 372941 (Pa.Comm.Pl. 2002) **2-3 (finding Hinchliffe consistent with Pennsylvania Act); Miller v. American Family Publishers, 663 A.2d 643, 654-55 (N.J.Super. 1995) (Hinchliffe and similar decisions “are consistent with a reasonable, rational reading of [the New Jersey Act], and they are also consistent with the admonition from our Supreme Court that the Consumer Fraud Act is remedial legislation and should be read liberally in favor of consumers”); Rein v. Koons Ford, Inc., 567 A.2d 101, 107-08 (Md. 1989) (following Hinchliffe); Weigel v. Ron Tonkin Chevrolet Co., 690 P.2d 488, 494-95 (Oregon 1984) (following Hinchliffe).

In Hinchcliffe the court explained:

 
Whenever a consumer has received something other than what he bargained for, he has suffered a loss of money or property. That loss is ascertainable if it is measurable even though the precise amount of the loss is not known. [The Unfair Trade Practice Act] is not designed to afford a remedy for trifles. In one sense the buyer has lost the purchase price of the item because he parted with his money reasonably expecting to receive a particular item or service. When the product fails to measure up, the consumer has been injured; he has suffered a loss. In another sense he has lost the benefits of the product which he was led to believe he had purchased. That the loss does not consist of a diminution in value is immaterial, although obviously such diminution would satisfy the statute.  440 A.2d 810.
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