10.03B
“UNFAIR ACT OR PRACTICE” DEFINED
In deciding whether an act or practice is unfair, you should consider the following factors:
(1) 
whether the act or practice offends public policy, that is, whether it falls within some existing concept of unfairness that society has established through law or otherwise;

(2) 
whether the act or practice is immoral, unethical, oppressive, or unscrupulous; and

(3) 
whether the act or practice causes substantial injury to consumers.  “Substantial injury” is injury that is not trivial or speculative, but involves monetary harm or unwarranted health and safety risks.  Substantial injury can occur if a relatively small amount of harm is inflicted on a large number of consumers, or if a greater harm is inflicted on a relatively small number of consumers.
Unfairness may be found because of the degree to which the act or practice meets one or more of these factors. An act or practice may be unfair even though it is not deceptive.
Comment

The three factors are from State v. O’Neill Investigations, Inc., 609 P.2d 520, 534-35 (Alaska 1980).   This is commonly known as the “Cigarette Rule” or the “S&H test” following the U.S. Supreme Court decision in Federal Trade Commission v. Sperry & Hutchinson Co., 405 U.S. 233, 244-45 (1972), which recognized that “unfairness” is broader than “deception.” A definition of “substantial injury” is not found in Alaska law.  The definition given above is taken from the National Consumer Law Center’s manual on Unfair and Deceptive Acts and Practices, §4.3.2.2 (2004 ed.), which recites a number of cases and legislative histories. 
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