06.00
OWNERS AND OCCUPIERS OF LAND 

INTRODUCTORY USE NOTE

This instruction may be used when negligence is alleged against an owner or occupier of premises or land.

Instruction
 06.01 (revised) is to be preceded by Instruction 03.03A and followed by Instruction 03.06.

Introductory Comment

Alaska has abandoned liability of a landowner based upon the status of a person entering upon the land.  In Webb v. City and Borough of Sitka, 561 P.2d 731 (Alaska 1977), the Alaska Supreme Court adopted the following rule:

We have decided to join the jurisdictions that have rejected the difference between the common law categories and no longer will predicate liability on a land owner upon the status of the person entering upon the land.  We apply instead ordinary principles of negligence to govern the conduct of a landowner.  The rule we adopt is this: a landowner or owner of other property must act as a reasonable person in maintaining his property in a reasonably safe condition in view of all the circumstances, including the likelihood of injury to others, the seriousness of the injury, and the burden on the respective parties of avoiding the risk.

Webb
 v. City and Borough of Sitka, 561 P.2d at 733.  Thus, the court abandoned the landowners liability based on the common law distinctions of a licensee, invitee or trespasser on the land. Id. at 733 n. 5.  The approach of the Alaska Supreme Court was adopted by the California Supreme Court in Rowland v. Christian, 69 Cal. 2d 108, 70 Cal. Rptr. 97, 433 P.2d 561, 32 A.L.R. 3d 496 (1968) .

For
further definition of possessor of land, see Restatement (Second) of Torts, at 328 (E).

The Alaska Supreme Court held in Hale v. City of Anchorage, 389 P.2d 434 (Alaska 1964), that a municipality is not liable for injuries sustained by persons due to natural accumulation of ice and snow on sidewalks.  However, in Kremer v. Carrs Food Center, Inc., 462 P.2d 747 (Alaska 1969), the court refused to extend its holding in Hale to the business invitee—private possessor of land situation.  The decision in Kremer was distinguished in part from Hale because of the distinction between a licensee utilizing a public sidewalk and that of a business-invitee on private property.  The supreme court's decision in Webb v. City and Borough of Sitka, supra which abolished a landowner's duty based on status leaves precedential value of the Hale decision in doubt.  Compare State v. Abbott, 498 P.2d 712 (Alaska 1972), holding that the State of Alaska has a duty to exercise reasonable care to maintain its highways in a reasonably safe condition.

Otherwise, liability of the sellers continues only until the purchaser has had reasonable opportunity to discover the condition and to take such precautions.  Brock v. Rogers & Babler, Inc., supra at 782.

The Alaska Supreme Court has also held that the landowner of a construction site owes a duty to protect "other" persons against harm created by a dangerous condition on the land.  Moloso v. State, 644 P.2d 205 (Alaska 1982).  This duty arises in certain instances where the landowner: (a) knows by the exercise of due care or should know of an unreasonable risk of harm to persons on the land; (b) should expect that these persons will not discover or realize the danger, and (c) fails to exercise due care in protecting those persons against danger.  Implicit in this duty is the duty to warn of the danger on the land.  In Moloso, Id. at 219 quoting Rowland v. Christian, 70 Cal. Rptr. 97, 433 P.2d at 568, the Alaska Supreme Court held:

Where the occupier of land is aware of a concealed condition involving in the absence of precautions an unreasonable risk of harm to those coming in contact with it and is aware that a person on the premises is about to come in contact with it, the trier of fact can reasonably conclude that a failure to warn or to repair the condition constitutes negligence.

Moloso v. State, 644 P.2d at 219.  The Alaska Supreme Court extended the duty to warn to the employees of an independent contractor working on the premises.  See also Exxon Corp. v. Alvey, 690 P.2d 733 (Alaska 1984).  The duty to warn of a latent condition is satisfied by warning or giving notice to the independent contractor or supervisory personnel.  The owner may not be held liable for the contractor's failure to transmit this knowledge to its own subcontractors and employees.  Moloso v. State, 644 P.2d at 219-220.

The duty of a landowner to employees of an independent contractor working on the premises is an alternative source of duty owned to these employees.  In addition, the landowner may be liable under Restatement (Second) of Torts, §414 under retained control or assumption of duty theories of liability.  Exxon Corp. v. Alvey, 690 P.2d at 737.  Despite the similar issue of "control," the duty of a possessor of land should not be confused with the duty of a landowner or with the duty of a landowner or general contractor under Restatement (Second) of Torts, §414 since the two theories of liability are distinguishable.  The Alaska Supreme Court in Moloso v. State, and Exxon Corp. v. Alvey recognized that these are two separate, although alternative, theories of liability.

Instruction 06.01 may also be given as an alternative source of duty in cases based on two related legal theories--"retain control" and "assumption of duty" based on Restatement (Second) of Torts, §414 (1965).
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