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, the defendant in this case, has been charged with the crime of misconduct involving a controlled substance in the fourth degree.

To prove that the defendant committed this crime, the state must prove beyond a reasonable doubt each of the following elements:

(1) the defendant simultaneously possessed 25 or more living 

plants of the genus cannabis;
(2) the defendant possessed the plants knowingly.

USE NOTE

The following terms are defined in other instructions:

“knowingly” – 11.81.900(a)(2)
Based on AS 11.81.610, the mental state “knowingly” is included in this offense.

The Court of Appeals held in Pease v State, 27 P.3d 788 (Alaska App. 2001) that AS 11.71.040(a)(3)(G) requires proof that the defendant simultaneously possessed 25 living plants. The court in Pease indicated that it was not necessary that police find 25 or more live marijuana plants. Possession of dead plants may be circumstantial evidence that, at an earlier time, the defendant possessed these plants when they were alive. But the prosecution must prove beyond a reasonable doubt that, at some point, the defendant simultaneously possessed at least 25 live plants.
This statute provides an exception for individuals who are allowed access to controlled substances under AS 17.30. AS 11.71.040(a). If this exception applies, an additional element should be considered.


