81.430

DIMINISHED CAPACITY (MENTAL DISEASE OR DEFECT)
1.42D

Added 1999

Page 3 of 3


If you find that the state has not proved beyond a reasonable doubt that the defendant            (insert requisite culpable mental state(s))          , but you find that the state has proved the other elements of the offense beyond a reasonable doubt, then you must decide whether the defendant is "not guilty by reason of diminished capacity" or is simply "not guilty."

For you to find that the defendant is "not guilty by reason of diminished capacity," you must find that the following statements are more likely true than not true:

(1)
when the defendant engaged in the prohibited conduct, the defendant was suffering from a mental disease or defect, and

(2)
this mental disease or defect was a substantial factor in preventing the defendant from     (insert requisite culpable mental state(s))    .

If you find that statements (1) and (2) are both more likely true than not true, then you must return a verdict of "not guilty by reason of diminished capacity" for the offense.  You must then proceed to consider whether the defendant is guilty of any lesser included offense.  

If you do not find that statements (1) and (2) are both more likely true than not true, then you must return a verdict of "not guilty" for this offense.  You must then proceed to consider whether the defendant is guilty of any lesser included offense.

USE NOTE

Before using this instruction, trial judges must replace the parenthetical language – "(insert requisite culpable mental state(s))" – with specific language appropriate to each case.  For example, in Barrett v. State, 772 P.2d 559, 567 n.8 (Alaska App. 1989), the jury was instructed to consider evidence of mental disease or defect when it decided whether the defendant "knowingly removed himself from a correctional facility."

In some cases, evidence of a mental disease or defect will be relevant to more than one element of the offense.  For example, in a prosecution for sexual assault in the first degree under  AS 11.41.410(a)(1), the state is required to prove both that the defendant knowingly engaged in sexual penetration with another person and that the defendant recklessly disregarded the person's lack of consent.  See, Reynolds v. State, 664 P.2d 621 (Alaska App. 1983).  In such cases, the trial judge may be required to insert language that indicates that the evidence of mental disease or defect is relevant to more than one element of the offense.

The relevant statute, AS 12.47.020(b), does not use the phrase "not guilty by reason of diminished capacity"; instead, the statute uses the phrase "not guilty by reason of insanity."  These instructions use the phrase "not guilty by reason of diminished capacity" to avoid juror confusion in cases where the defendant has raised both the defense in AS 12.47.020(b) and the defense in AS 12.47.010.  A verdict of "not guilty by reason of diminished capacity" is legally equivalent to a verdict of "not guilty by reason of insanity."

The committee does not intend, by using the phrase "not guilty by reason of diminished capacity," to imply that the statutory defense contained in AS 12.47.020(b) is equivalent to the common law defense of diminished capacity.  The committee expresses no view on whether application of the statutory defense is governed by principles developed in connection with the common law defense.  Compare Mill v. State, 585 P.2d 546, 550-51 (Alaska 1978) (common law defense of diminished capacity available only for specific intent crimes) with Barrett v. State, 772 P.2d 559, 567 (Alaska App. 1989) (jury instructed on statutory defense where defendant charged with knowingly removing himself from correctional facility).

AS 12.47.020; Barrett v. State, 772 P.2d 565, 568 (Alaska App. 1989).  See generally Johnson v. State, 511 P.2d 118, 124 (Alaska 1973).  But see Barrett, 772 P.2d at 575 (Bryner, C.J., concurring).  Chief Judge Bryner, in his concurrence, expressed "serious reservations" concerning the constitutionality of AS 12.47.020, the statute on which this instruction is based: "In my view, there is a substantial question whether the state may legitimately require the entry of any verdict other than the traditional verdict on not guilty in a case where the state is incapable – for whatever reason – of proving all of the elements of an offense."

For cases involving diminished capacity by intoxication, see Pattern Instruction 81.630 (#2).
